PRACTICE NOTE 40
Hague Convention Protocol

PROCEDURAL PROTOCOL FOR THE HANDLING OF
RETURN APPLICATIONS UNDER THE 1980 HAGUE CONVENTION
ON THE CIVIL ASPECTS OF INTERNATIONAL CHILD ABDUCTION

PRINCE EDWARD ISLAND SUPREME COURT - FAMILY DIVISION

Preamble

1)

The 1980 Hague Convention on the Civil Aspects of International Child Abduction
(“the 1980 Hague Convention") became the law in Prince Edward Island pursuant to
s-s. 28(2) of the Custody Jurisdiction and Enforcement Act.

Article 1 of the 7980 Hague Convention provides the following objectives:

a) to secure the prompt return of children wrongfully removed to or retained
in any contracting state; and
b) to ensure that rights of custody and of access under the law of one

contracting state are effectively respected in the other contracting states.
Article 11 of the 1980 Hague Convention' provides in part as follows:

The judicial or administrative authorities of contracting states shall act expeditiously
in proceedings for the return of children.

The Minister of Justice and Public Safety and Attorney General, through Loretta
Coady MacAulay, Manager of the Family Law Centre, fulfills the responsibilities of
Central Authority pursuant to the 1980 Hague Convention for Prince Edward Island.

To ensure that return applications under the 1980 Hague Convention are dealt with
expeditiously the attached procedural protocol has been developed by the Supreme
Court of Prince Edward Island.

PROCEDURAL PROTOCOL

1)

The Chief Justice of the Supreme Court of Prince Edward Island will ask Prince
Edward Island's Central Authority to advise Justice Cheverie, or in his absence, the
Chief Justice, when it becomes aware of an intent to initiate proceedings in Prince
Edward Island for the return of a child pursuant to the 1980 Hague Convention on
the Civil Aspects of International Child Abduction ("the 1980 Hague Convention'').

'Schedule to Custody Jurisdiction and Enforcement Act R.S.P.E.l. 1988, Cap. C-33



Article 16 of the 1980 Hague Convention® provides that where a court has notice of
the alleged wrongful removal or retention of a child, the court shall not deal with
the merits of rights of custody until an application for return pursuant to the
Convention ("return application") has been determined, unless a return application
is not filed within a reasonable time after notice is given to the court.

When Atrticle 16 is invoked and the Supreme Court of Prince Edward Island receives
notice of an alleged wrongful removal or retention on the filing of a return
application, notice as contemplated under Article 16 may also be provided by the
Central Authority filing a requisition notifying the court of the case. The filing of a
Requisition giving notice under Article 16 will be sufficient to open a court file
where no file exists. This would subsequently be followed in the normal course by
the filing of a return application.

The return application will be commenced in the court as a Notice of Application
(Form 14E) and the existing Rules of Court, with respect to notice and service under
Rule 38, and evidence and procedure, will apply.

Where the Applicant seeks to abridge time or to proceed on an urgent or without
notice basis, the Court may permit this where the circumstances warrant proceeding
in this way.

When the return application first comes before the court the presiding judge or
stand-by judge, as the case may be, will undertake the responsibility of:

(i) establishing appropriate time lines for the filing and service of
further materials; and
(ii) setting the application down for hearing

and in carrying out these responsibilities will have regard to the requirement for an
expeditious determination of the matter. The trial coordinator has been advised that
return applications pursuant to the 1980 Hague Convention are to be given priority
on the setting of times.

Any party, including a left-behind parent, may appear by way of telephone
conference or video conference where appropriate and where facilities are
available. The Central Authority, through the Minister of Justice and Public Safety
and Attorney General, will facilitate any such arrangements for the participation of
the left behind parent.

2Article 16 of the 1980 Hague Convention provides: After receiving notice of a

wrongful removal or retention of a child in the sense of Article 3, the judicial or
administrative authorities of the Contracting State to which the child has been removed or in
which it has been retained shall not decide on the merits of rights of custody until it has

been

determined that the child is not to be returned under this convention or unless an
application under this convention is not lodged within a reasonable time following receipt of
the notice.



5) Unless the order is signed when the judge decides on the Application for Return, at
that time an appointment should be made to meet with the same judge to have the
order signed. This should take place within 24 hours of the decision being rendered.
Any request for a stay of the order could be considered at that time.

6) Article 29 of the 1980 Hague Convention® allows persons to bring return
applications directly, rather than through the Central Authority. The Central
Authority is to be notified of direct applications.

7) The Central Authority is to be notified of the commencement of any court
proceedings respecting custody or private guardianship of, or access to, a child who
is the subject of a Requisition giving notice as contemplated by Article 16 or a
return application, until such time as the return application is determined by the
Court.
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3Article 29 of the 1980 Hague Convention provides: This Convention shall not
preclude any person, institution or body who claims there has been a breach of custody or
access rights within the meaning of Article 3 or 21 from applying directly to the judicial or
administrative authorities of a Contracting State, whether or not under the provisions of this
Convention.
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NETWORK OF CONTACT JUDGES
- MEMBERS

CHAIR
The Hon. Justice Robyn M. Diamond

Court of Queen's Bench (Family Division)

Room 226 - 408 York Avenue
Winnipeg, MB R3C OP9
rdiamind@judicom.ca

The Hon. Justice David Aston
Senior Family Judge

80 Dundas Street, 2nd Floor
London, ON N6A 6A5
daston@judicom.ca

The Hon. Leigh Gower
Supreme Court

2134 - 2nd Ave, 4th Floor
Whitehorse, YT YIA SH6
jgower@judicom.ca

The Hon. Justice Wayne Cheverie
Supreme Court of Prince Edward Island
PO Box 2000, 42 Water St.
Charlottetown, PE CIA 7N8
wcheverie@judicom.ca

The Hon. Justice Leslie Dellapinna
Supreme Court Family Division
3380 Devonshire Ave.

Halifax, NS B3K 5M6
idellapinna@judicom.ca

The Hon. Justice Douglas Cook
Supreme Court of Newfoundland
Unified Family Court

21 King's Bridge Rd.

St. John's NL AIC 3K4
georginamercer@gov.nl.ca

The Hon. Justice Brigitte Robichaud
Cour du Banc de la Reine

770 rue Main, C.O. 5001

Moncton, NB EIC 8R3
brobichaud@judicom.ca

The Hon. Justice Jacelyn Ryan-Froslie
Court of Queen's Bench Family Division
900,224 - 4th Avenue South

Saskatoon, SK S7K 2H6
Iryanfroslie@judicom.ca

The Hon. Justice Donna Martinson
Supreme Court the Law Courts
800 Smithe Street

Vancouver, BC V6Z 2El
donna.martinson@courts.gov.bc.ca

The Hon. Justice Carole Hallee
Cour superieure

Palais de Justice

1, rue Notre-Dame E., bur. 16.58
Montreal, QC H2Y IB6
challee@judicom.ca

The Hon. Justice Andrea Moen
Court of Queen's Bench

Law Courts - 6th Floor

IA Sir Winston Churchill Square
Edmonton, AB T5] OR2
amoen@judicom.ca

The Hon. Justice Virginia A. Schuler
Supreme Court

P.O. Box 550

Yellowknife, NT XIA 2N4
867-873-7253
vschuler@judicom.ca






